OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable W. K. Baldridge
County and District Attoraney
Deanton, Texas

Dear 8ir: Opialion No. 0-T151
Re: Does each net of meshes of
less than three inches square,
glaood in vatersiof laks Dallas
y one person eanstitute s
separate and distinct offense;
3 anlavfully
)y means of

"Does each net of
than three 1inech

ovasrship, : . { eoatrol of one person
and placed ¢ = Dallas in Denton
County, % % : ate and distinct
offense} \and furth - Q ish unlawfully

ur questiog under Article 927, Vernon's
s, from wvhich ve quote:

Penal
‘Q;E}R: the ordinary hook and line or trot
ine, or & wet or drag net or seine, the meshes
. of\whiohi shall be three or more inches square,
or innov seine not more then twenty feet long
uged for catching bait, no psrson shall place in
any fresh vater river, creek, lake, bayou, pool,
lagoon or tank, in this State, any net, trap ur
other device for catching fish, or take or cetch
any fish from said vaters vith any net, seine, de-
vice, or hook and line or trot line, other than as
permitted herein. Whoever violates any provision of
this articles shall be fined not less than twenty-five
nor more than ons hundred dollars.”
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The previously guoted article makes illegal both
(1) the act of placing in fresh vater sni net vhose meshss
are less than E&u %nchu square, and also (2) the sct of
tsking or catching of fish from fresh vaters with any anet
other 0 as permitted therein,

Ve think it is clear that each act of placing a net
fresh vaters of this State contrary to Article 927, supra
& ssparate act and a separate offease, because sach placing
& separate traansaction occurring at a different place and at
a different time. 22 Corpus Juris Secundum, page 60, states:
*Separats and distinct acts of the same nature performed at

differeat times generally constitute separate offenses.”

'l e
L -

Hovever, the catching or taking of fish from an un-
lavful net is one transactinn resulting from & single act or
volition, regardless of the aumber of fish taken, It 1s vell
settled in accordance with this theory that "the stealing of
different srticles at the same time and place, 30 that the
transaction is the same,is but one offenss, and the accused
may not be coavicted on ssparate indictments charging differ-
ent parts of the transasction ss distinct offenses.” VWilson
vs, 3tate 45 Tex. 76, and Willis vs., State, 6 S. W. 857.

ere several acts are in fact part of one traansaction, thsre
is only one crime although each of such ects might have con-
stituted a corime in itself i{f not pert of such traasaction."
22 Corpus Juris Secundum, pp. 60-61.

The failure of the lLegislature to expressly make
the unlawful taking of each fish a separate offense, just
as they have made & separate offense of the unlavful taking
of each game bird and each geme animsl under Article 873,
Vernon's Annotated Penal Code, indicates the legislature did
aot contemplate nor desire that each unlavful taking of & fish
be & separate offense under Article 527, supra.

Therefors, you are advised that each net, the meshes
of vhich are less than three inches square, placed in the
vaters of Lake Dallas in Denton County, Texas, constitutes a
separate offense as each placing of a net is a seperate trana-
actisn, You are further edvised that the unlawful teking or
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catching of fish as prohibited by Article 927, suprs, re-
sulting from ons transaction, for example, from one net,
constitutes only one violation as it is but one transaction,
regardless of the number of fish caught or taken.

Yours very truly
/%f”w ATTORNEY OENERAL OF TEXAS
By \%)\ w\UEJ\J

Stevart W. DeVore
WD sd Assistant
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